# 36. 1/19/70
Memorandum T0-3

Subject: Study 36.’5t5; Condemnation (Right to Take--Joint Exercise of Power
of Eminent Domain)

The Joint Powers Agreements Act provides a procedure whereby several

public agencies may jointly exercise a power common to all the agencies.

For example, sewerage facilities might be required for a state park, for
several cities, and for residents of several special distriets. All of these
agenclies have the power to provide for sewerage facilities. They could,
therefore, under the Joint Powers Agreements Act, enter into an agreement to
provide a single, joint facility that would serve sll the agencies.

The extent of the right of eminent domein under & joint powers agree-
ment is not clear. Apparently, each of the public agencies must have author-
ity to condemn for the particular use if the joint exercise of the power is
to be permitted under the agreement. {But see Education Code Section 15007.5,
discussed below, )

The joint acquisition of a particular parcel will often be of signifi-
cant benefit to several sgencies not only wherea Jjoint facility is contemplsted
but also where each of the agencies requires & portion of the percel for its
own purposes. Such joint acquisition avoids the need for several separate
condemnation actions, minimizes the cost of acquisition (since the entire
parcel is taken in one action and the need to determine “severance damages”
and "special benefits" is avolded)}, and facilitates joint planning for the
development of the parcel so acquired.

There is no general authority for Jjoint scquisition under the Joint
Powers Agreements Act unless the condemnation.power being exercised is..a power
common to all the agencies. However, where a school district is invedved,
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Education Code Section 15007.5 permits joint exercise of the powers of eminent
domain, whether or not possessed in common, for the acquisition of real
property. Section 15007.5 provides:

15007.5. The governing board of any school district may

enter into an agreement with the governing body of any public

agency for the joint exercise by such scheol district and

such agency of their respective powers of eminent domain,

whether or not possessed in common, for the aeguisition of

real property as a single parcel. OSuch agreement shall be

entered into and performed pursuant to the provisions of Chap-

ter 5 (commencing with Section 6500) of Division 7 of Title 1

of the Government Code, and each public agency therein desig-

nated is suthorized to enter into such an agreement with the

governing board of any school district for such purpose.

There sre & number of other specisl statutes that contemplate joint projects
involving the exercise of the power of eminent domain.

If the suthority provided in Section 15007.5 were generalized to aepply
to all public agencies under the Joint Powers Agreements Act, there should
be a saving to public agencies in property acquisition, a benefit to the
public from increased joint planning and utilization of property to be
acquired for public use, and no detrimental effect on the property owner
whose property would be acquired pursuant to such authority. Accordingly,
the staff recommends that a section be included in the comprehensive eminent
domain statute, to read:

(a) As used in this section, "public egencies" includes all
those sgencies included within the definition of "public agency”

in Section 6500 of the Government Code.

(b} Two or more public agencies may enter into an agreement

for the joint exercise of their respective powers of eminent

domain, whether or not possessed in common, for the acquisition

of real property as & single parcel. Such agreement shall be

entered into and performed pursuant to the provisions of Chapter 5
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(commeneing with Section 6500) of Division 7 of Title 1 of the

Government Code.

If this section were enacted, Section 15007.5 of the Education Code could be
repealed.

The Joint Powers Agreements Act (Government Code Sections 6500-6514) is
attached as Exhibit I to permit convenient reference.

If the Commission concludes that general legislation on this matter is
desirable, the staff will prepare & tentative recommendation for consideration
at the March meeting with the hope that it can be distributed for comment

after the March meeting.

Regpectfully submitted,

Jom H. DeMoully
Executive Secretary



Memo 709 FXHIRIT I
‘ CCVERNMENT CCDE PROVISIONS
Asticle 1
JOINT POWERS AGREEMENTS

Sec,

6500, Public agency definition.

6501, Approval of department or director of general services,

8502, Authority for agresment; out of ztate agencies,

6503. Contents of agreement.

6504, Contributions; payments and advances; use of personnel, equip-
ment or property.

£505. Aecountability, reports.

85031 Bonding porsons having access 1o proporty [Nowl.

65055 Treavurer; deshguation ae depositery: dutles; anditor INew]. -

6506. Apgcancy ie administer agreement; providing or exchange of serv-
ices.

8507. Administering agency as separate public entity,

6508, Power of administering agency, scope and exercise,
65081 Oblipations of agency [Newl

- 6608, Power of administering agency, restrietions.
‘B398  Investtaent of surplus funds (Nowl,
6510. Duration: method of vescission or termination,
6511. Disposition of praperty.
8512, Surphus money. ;
§512.1 Repayment or return of contributions, payments or advances.
6513, Privileges and immunities; exemptions, benefits.
6514, Agencies relating to mentally retarded; authorvity o eater into
agreements,

Articte 1 was added by Stais. 1949, ¢. 84, p. 389, § L

§ 5500, Puhlle agoacy, definition

Ag used in this articke, "public agency” includes the federal government or any fed- -
eral department or agency, this state, an adjoining state or any state depariment or
Agency, a county, county Lonrd of education, city, poblic corporauon or public dia-
trict of this state o1 an adloining staie
(Aancnded by Siafs 1908, ¢ 874, p. 16063, £ 1))

§ 6501. Approval of department or director of general services.
This article does not authorize any state officer, board, commission,
department, or other state agency or institution to make any agree-
ment without the approval of the Department of General Services or
the Director of General Services if such approval is reguired by law,
(Added Stats.1949, ¢. 84, p. 330, § 1, as amended Stats.1965, ¢. 371,
p. 1516, § 84.)

§ 6502. Authority for agreement; out of stale agencies. If au- -
tharized by thelr legislative or other governing bodies, twe or more
public agencies by agreement may jointly exercise any power common
to the contracting parties, even though onc or more of the contracting
agencies may be located outside this State, (Added Stats.1949, c. 84,
p. 330, § 1, as amended Stats. 1951, c. 620, p. 1888, § 2.)



§ 6503. Oontents of agreement. The agreements shall state the
purpose of the agreement or the power to be exercised. They shall
provide for the method by which the pinpose will be accomplished or
the manner in which the power will be exercised. (Added Stats. 1849,
.84, p.330,8§1)

§ 6504. Contributions; payments and advances; use of person-
nel, equipment or property. The parties to the agreement may provide
that (a} contributions from the treasuries may be made for the pu~
pose set forth in the agreement, (b) payments of public funds may be
made to defray the cost of such purpose, (¢) advances of public funds
~ may be made for the purpose set forth in the agreement, such advances
to be repafd as provided in said agreement, or {d) personnel, equip-
ment or property of one or mare of the parties to the agreement may
be used in lieu of other contributions or advances, The funds may be
paid te and disbursed by the agency or entity agreed upon. {(Added
Stats. 1949, ¢. 84, p. 330, § 1, as amended Stats. 1957, . 942, p. 2164,
§ 2, Stats.1963, c. 990, p. 2252, § 1.)

§ 6505. Accountablilty; reporls; andits

The sgreement shall provide fov striot accountability of all fands and report of
ol receipts and disburscments, )

In addition, and provided u separate agoeney or entity fz created, the pubilic officer
performing the funetlons of euditor or controllor #s determined pursuant to Seetion
65055, shall elther make or contract with & certifisd publie accouniant or publle
accountant to minke an annual audit of the accounis and records of every agency or
antity. In cach case the minimum requiremeniy of the andit eball be those pre-
#erlbed by the State Controller for special distriets under Section 26009 of the Gov-
eroient Code and shail conform to gererally accepted auditing standards.

Whore an audit of an account and records 1s made by & certified public gecountant
or public sccountant, a report thercof shail be filed as publle records with cach of
the contracting partles to the agreement and also with the county nuditor of the
county in which each of the contraotlng partics is loratod, Suoel report shall be filed

within I2 months of the end of the fiscal year under examination.

Any costs of the andit, including contracts with, or eaployment of, cortified
publie accountants or puhlic accountants, in making an awdit puesuant to thie section
shall la horne by the AgENCy or entity and shadl I o charge a—gaimt any UREnCUm-
bered funds of +he agoney or entlty available for the porpose. )

All ageneles or cotitles whose annual Yudget docs not cxeesd five fundred
dollars (8500), may, by unonimoos remest of the governing hody thereof, with
unanimous approval of the contracting partics replace the annual spocial Audt with
an andit coverlng & bvo-year poriod, .

(Amended by Stats.1088, ¢ 972, p. 1857, § 1.}

§ 6505.1 Bondlag persons having access to property .

The contracting partles to an agreement made prursuant to this chapter shall
designate the public office or offlicers or person or persons who have charge of,
hemdle, or have aecess to any property of the agency or entity and shall reguice
such public officer or officers or porson or porsons te fhe an official bond fn an
amount to be fixed by the contracting parties, ‘

(Added by 3tats. 1968, . 972, p. 1538, 8 2)
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§ 6505.3 Yreasurar; designatlon as depositary; dutles: anditor : .

It a scparate ageney or entify 1y created by the aAgroemont, the agreement shall
designate the freasoror of one of the contracting parties, or in Mew thercof, the
county treasurer of a county in which one of the conteacting parties 1s situated to
be the depositary and have custedy of all the money of the apeacy or eatity, from
whatover source.

The treasurer so designated shall: .

{#) Recelve and recefpt for all money of the agency or cntity and place it In the
* * * freasury of the treasurer so desipnaked o the eredit of the AReONCY oF
eatity; S -4

{b) Be respoasible upon lis ofticlal bond for the safekeeping ard disbursement of
all agency or entity meoney so held by Bl -

(¢) Pay, when e, out of meney of the ageney or entity %6 hed by him, all sume
payable on outstonding bouds and conpuns of Lhe ageney or entity ;

{@) Pay sng other soms due from the agency or entity Iroin ageney er catity
money, or any portlon thereof, only upon wurrants of the publie officer performing
the functlons of auditor or condroller whe has boen designated by the agreement;
and .

() Vorify ang cegort in writing on the fiest day of July, October, Janoary, and
April of each year to the ugency or entity and to the contractlng parties to the
ggrecinent the amiount of money he holds for the fgoney or cutity, the amount of
receiptz since hs last report, and the amount pald out eince his last repurt,

The officer performing the functlons of auditor or controfer shall be of the
same publie agency as the teeasurer designated deposttary pursuant to this sectlon,
He shall deaw warreants to pay domands against the agoncy or entity when the de-
maznds have been approvad by any person authorized to so approve in the agree.
ment creating the agency or entity, . .

The governing bedy of the same pulile entity ss the treasurer and avditoe speci-
tied pursnant to ihiz scetion shall determine charges to ke made sgainst the agency
or entity for the seevices of the troasnrer and audisor, .
(Added by Stats.1008, e, 072, p. 1858, § 3 Amended by State 1969, ¢, 375, p. — §1)

§ 6506. Agency fo administer agreament; providing or exchange
of services. The agency or entity provided by the agreement tc ad-
minister or execute the agircement may be one or more, of the parties
to the agreement or a commission or board constituted pursuant to the
agreement or a person, firm or corporation designated in the agree-
ment. One or more of the parties may agree to provide all or a portion
of the zervices to the other parties in the manner provided in the agree-
ment., The parties may provide for the mutual exchange of services
without payment of any consideration nther than such services. (Add-
ed Stats.1M49, ¢ 84, p, 330, § 1, 23 amended Stats. 1857, c. 330, p. 968,
§ 1; Stats.1863, c. 590, p. 2252, § 2.}

.

§ 6507. Adminjstering agency as separate public entity. For the
purposes of this article, the agency is a public entity separate from
the parties to the agreement. {Added Stats.1949, c. 84, p. 330, § 1, as
amended Stats. 1963, ¢. 990, p. 2252, § 3.}



. 0 6508. Power of admipistaring acency. scope and exercize

' The ageney shall possess the commen power epeeified in the agroement and nay
exercise Bt ko the maveer or acconding fo the methed provided in the agreement. If
the ageuer s not one ar mare of the parties to the sgrecment but iz & public en-
“tity, comnmlssion or board cunstifuted pursuznt to the agreement =nd such sgency
is anthorized, in fts own nsme, to do any or all of the fodowing: to make nnd en-
“ter contracls, or to empHoy agente and eogloyess, or to Acquire, construct, mannge,
maintain or opcrate auy * % ¢ mailding, works or impraveiments, or to acquire,
hold or dispose of property or io in?ﬁ?é?ﬂ!s, liabilitics or obllgatious, safd agency
shall have the power to suc atd be sued (1 its own nanie.

Fhe gaverning body of any agency bavivg the power to swe or be sued In Hx own
name, created hy an sgrecsinnt entered iste after the amcndment to this seetion
at the 1660 Negular Session of the FPogisiatore, between parties composed exclusive-
Iy of partics whieh are eitics, counties, or publie districts of thiz state, frrespective
of whethier all sueh partios fall within the ssine eptognry, may as provided in such
BETecment, alid fn any ratio provided 1o the agrecmenst, Be comjiozed exclusivoly

- of officials eleeted ta one o1 wawve of the governilg bodies of the pnrties to such
eZrecment, ARy exisilhg agraéﬂsr-_:zti_ compoied of purttes which ere eltips, coun-
ties or puliic qistricts which creates a governing board of any apeney having the
power to sue or be sued rouy, ab the option of the parties to the agrecment, be
pmesded to provide that the gc-s:"ernmg hady of the created agency shall Be caompesed
exclusively of oflicials elected to one or more of the governing boards of the par
tles Lo such agreement in any eatio agrood to by the parties to the sgreement. The
governing body so created shal be cmpowered to delegate its fanctions to an ad-

vlsory budy or sdministrative cotity for the pproeses of progrem developinent, pol-
ey formulation, or program “mpleinentation, provided, howerer, that any aunual

budget of the agency to which the delegation s made must be approved by the
poverning hody of the Jolnt Powers Azency.

In the event that such ageney onters into further contracts, leases or other trans-
© actions with one or more of the ‘partice te such agrecment, an offizial elected to
" the governing body of such Party mny also act in the capacliy of a member of the

goversing body of sucl aponey. - o R
{Aracnded by Siats. 1668, ¢ 072, p. 1859, § 4; Stats.1008, c. 966, p.— § 1)

§ 6508.1 Obligations of apency - - - . . e L

" I the agency !s not onc or more of the prrtles to the agreement bug Is & public
entity, couumission or board esusiltuted yursuant io the agreement, the debis, Ha-
bilities and ablignibons of the apgesey shall be debts, habitities nnd oMigations of
the partios te the sgrocimenl, wsless the sgreement shadi specily olhorwive. h
{Added by Stats 1004, o U572, . 1808, £ 5.) - .

§ 6509. Power of administering agency, restrictions. Such pow-
er is subject fo the restrictions upon the manner of exercising the pow-
er of one of the contracting parties, which party shall be designated by
the agreement. {Added Stats 1949, c. 84, p. 330, § 1)

- § 83035 lovestment of surples fuads s -

Auy separale ageney oF catily ercated pursiant to this chaptor shall have the
power to Invest any maney [n the troasury pursuant to Seetion §305.5 that 19 not
equired for the Dnuuediafe nocessiiivs of thy apency or ondity, os the agency or
entity deterwioes fg advisalde, in the sane sanner and vpon the same conditions as
Yoeal agencies pursuane to Seetion 35601 ef the Goverlanent Code, ‘ '
fAdded by Stats, 1008, ¢ 972, p. 1650, £ 6.}

§ 6510, Duration; method of rescission or terminafion. The
agreement may be continued for a definite term or until rescinded or
terminated. The agreement may provide for the method by which
it may be rescinded or terminated by any party, (Added Stats. 1948, c.
84, p. 330, §1.)
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§ 6511, Disposition of property. The agreement shall provide for
the digposition, division, or distvibution of any property acquired as the
result of the joint exercise of powers. (Added Stats. 1949, ¢ 84, p. 330,
§1.)

§ 6512. Surplus money. The agreement shall provide that after
the compleiion of its purpose, any surpius money on hand shall be re-
turned in proportion to the contributions made, - (Added Stats.1949, ¢.
84, p. 330, § 1.}

§ 6512.1 Repayment or return of contributicns, payments or ad-
vances., If the purposc set forth in the agreement Is the acquisition,
construction or operation of a revenue-producing facility, the agrae-
ment may provide (a) for the repayment or reiurn io the parties
of &ll or any part of any contributions, payments or advances made by
the parties pursuant to Section 6504 and (b} {for payment to the parties
of any sum or sums derived from the revenues of said facilities. Pay-
ments, repayments or returns pursuant to this section shall begmadeat
the time and in the manner specified in the agreement and may be
made at any time on or prior to the rescission or termination of the
agreement or the completion of the purpose of the agreement. (Added
Stats.1957, ¢. 942, p. 2164, § 3.} :

§ 6513. Privie ' iti

13, eges and immanities, exemptions, b i
thf.:_ privileges and immunitics from Iia'bility, l;xem;;ti;;l; f;:%m ﬁl y
ordinances and rules, all pension, relie Ny

: f, disability, workmen® -
pensation, and olher benefits which apply to the a::tivity of o?fifrzz
4

agents or employees of any such public &
¢ _ £ any s gency when perforimi i
fiisizcetw? funlcuit;ns within the territorial Bmits of their reqpect;rgeﬁllffir
ncies, shall apply to them to the same ge . .
i K ; gree and extent whi
engaged in the performance of any of their functions and duties e‘;ng:

territorially under the provisions of this arti
560, p. 104, § 2.) of this article, (Added Stats.1949, c,

§ 6514, Agencies relating to mentally retarded; authority to en-
ter into agreements. Any state department or agency concerned with
the provisions of services or facilities to mentally retarded persons and
their families may enter into agreements under this chapter, (Added
Stats. 1965, ¢. 1244, p. 3112, § 2.}



